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Dear Sir,  

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): KIRCHMANNS INC. ATTORNEYS OBO 13 OTHERS 

(“complainants”) v CHEMICAL INDUSTRIES NATIONAL PROVIDENT FUND 

(“first respondent”); NBC FUND ADMINISTRATION SERVICES (PTY) LTD 

(“second respondent”) AND ISEGEN SOUTH AFRICA (PTY) LTD (“third 

respondent”)    

 

[1] INTRODUCTION  

 

1.1 This matter concerns a section 14 transfer request of the complainants 

fund benefits from the first respondent to the FundsatWork Umbrella 

Provident fund: Participating employer - Isegen SA (Pty) Ltd.   

 

1.2 The complaint was received by this Tribunal on 11 May 2015. A letter 

acknowledging receipt thereof was sent to the complainants on  

19 May 2015. On the same date, letters were forwarded to the 

respondents informing them about the complaint and giving them until  

19 June 2015, to file their responses.  Follow-up responses were sent 
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to the respondents on 24 June 2014 giving them until 8 July 2015 to 

submit their responses. A response was received from the third 

respondent on 6 July 2015. A response was received from the second 

respondent on 24 July 2015. The responses were forwarded to the 

complainants on 5 August 2015, requesting further submissions, if any, 

by 20 August 2015. The complainants made further submissions on   

13 August 2015. The second respondent made further submissions on 

7 September 2015 and 2 October 2015. No further submissions were 

received from the parties.   

 

1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. This 

Tribunal’s determination and reasons therefor appear below. 

  

[2] FACTUAL BACKGROUND 

 

2.1 The complainants are members of the first respondent by virtue of their 

employment with the third respondent. The complainants remain in the 

employment of the third respondent and are active members of the first 

respondent. The second respondent is the administrator of the first 

respondent. 

 

2.2 The complainants are listed in annexure A to this determination.  

 

[3] COMPLAINT 

 

3.1 In light of their positions and the fact that they were no longer members 

of the Chemical Energy Paper Printing Wood & Allied Workers Union 

(“CEPPWAWU’), the complainants decided to transfer from the first 

respondent to the FundsatWork Umbrella Provident Fund – 

Participating Employer:  Isegen SA (Pty) Ltd (“transferee fund”). The 

complainants submitted that despite doing everything that is 

procedurally necessary, the first and second respondents failed to 
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transfer their fund credits to the FundsatWork Umbrella Provident fund: 

Participating employer - Isegen SA (Pty) Ltd (“transferee fund”), which 

is administered by Momentum. The complainants’ legal representatives 

addressed correspondence to the first and second respondents, 

however, no response was received. The complainants submitted that 

the first and second respondents are causing them a grave injustice by 

failing to heed their requests without any justification.  

 

3.2 The complainants submitted that in April 2013, employees of the third 

respondent decided to transfer their fund credits from the first 

respondent to the transferee fund.  On 29 and 30 May 2014, the 

employees presented their request for a section 14 transfer, to the 

Regional Advisory Committee (“RAC”). Officials attempted to intimidate 

the employees into not persisting with their intended transfer. 

Employees of the third respondent made it clear that they intended 

persisting with the section 14 transfer. However, since then nothing has 

been done about the section 14 transfer. Following the Local Advisory 

Committee (“LAC”) meeting held on 30 June 2014, a decision was 

taken to follow lawful means to pursue the section 14 transfer.  

 

3.3 The complainants request this Tribunal to order the first respondent to 

transfer their fund benefits to the transferee fund without any further 

delay.  

 

Further submissions 

 

3.4 On 13 August 2015, the complainants in their reply, submitted that the 

second respondent’s response to the complaint is indicative of the 

delaying tactics adopted by the first and second respondents.  Further, 

that the second respondent does not deny failing to respond to the 

complainants’ correspondence. The complainants submitted that the 

common complaint is the first and second respondents failure to 

communicate. 
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3.5 The complainants submitted that the second respondent failed to deal 

with the provisions of Rule 3.4 of the Rules of the first respondent. The 

complainants have done all that is required and all that remains is for 

the section 14 transfer to take place. The complainants submitted that 

inasmuch as Rule 10.2 of the Rules of the first respondent may be of 

application (which the complainants submit that they do not admit), 

there is no doubt that the complainants are of the view that the transfer 

is reasonable and equitable and it accords with their full recognition 

and reasonable expectations. 

 

[4] RESPONSES 

  

First and second respondents 

 

4.1 The second respondent submitted a response in its capacity as the 

administrator of the first respondent. The second respondent confirmed 

the background facts as summarised in paragraph 2 above. The 

second respondent submitted that transfers out of the first respondent 

are regulated by Rule 10.2 of the rules of the first respondent to be 

read in conjunction with section 14 of the Act as well as Directive 6 

issued by the Registrar of Pension Funds (“Registrar”).   

 

4.2 The second respondent submitted that in recent determinations in 

which the Pension Funds Adjudicator (“Adjudicator”) dealt with similar 

matters, she stated that the standard as set for the Registrar of 

Pension Funds (“Registrar”) by the provision of section 14(1) of the Act 

would trump any considerations by a board of management into the 

reasonableness of the benefit expectations of the transferring 

members.  The Adjudicator further stated that it is the duty of the 

Registrar to ensure that a transfer is equitable and once the 

complainant and third respondent submitted the necessary information 

in terms of section 14 of the Act, the board must process and forward 
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the transfer application to the Registrar and not usurp the duties of the 

Registrar. The second respondent submitted that section 14 of the Act 

will only become applicable once the board has dealt with the 

complainant’s request in accordance with the Rules. The second 

respondent submitted that section 14(1) of the Act does not regulate 

the relationship between a fund and a member. It deals with the 

amalgamation of business of a fund with a business carried on by 

another person or transfer of the fund’s business from or to the fund.  

This process is regulated by the Rules and section 14 will only become 

applicable after the process in the Rules has been complied with and 

the board is satisfied that the Rules have been followed.  The Rules of 

the first respondent are binding on itself, its board, its members and 

any participating employer in it. Therefore, the Adjudicator’s assertion 

that section 14(1) of the Act would trump any considerations by a board 

of management in the reasonableness of the benefits expectations of 

the transferring members and that it is the duty of the Registrar to 

ensure that a transfers is equitable, is not an accurate legal position. It 

refers to the High Court matter or Chemical Industries National 

Provident Fund v Sasol Limited, Sasol Pension Fund, SACWU National 

Provident Fund and Sasol Negotiated Pension Fund, case number 

2286/2013, where the judge stated that section 7C affirms that the 

objective of a board is to direct control and oversee the operations of a 

fund in accordance with the applicable legislation as well as the Rules 

of the fund.  The board is enjoined to take steps to ensure that the 

interest of members in terms of the applicable rules is protected at all 

times, and to act with due care, diligence and good faith.    

 

4.3 The second respondent submitted that the Rules of a fund are still 

binding to all relevant parties even in the circumstances of a transfer.  

Upon receipt of the transfer request, the role of the board does not 

become administrative and is significant in that the board must 

implement the provisions of the Rules and ensure that such requests 

are dealt with in accordance with such Rules. Therefore, the provisions 
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of section 14 will only apply once the Rules have been followed and 

implemented. Further, Directive 6 has been issued by the Registrar 

pursuant to Section 33A of the Act and is legally binding.  Section 

7C(2) of the Act, further requires the board to ensure that members 

would not be worse off after their membership is transferred to another 

fund. It further  submitted that the requirement for any such transfer is 

that the first respondent must be satisfied that the transfer is 

reasonable and equitable and that it accords full recognition to the 

rights and reasonable expectations of the members.  

 

4.4 The second respondent submitted that section 7C(2)(a) of the Act 

imposes a duty on the board of management to ensure that the interest 

of members are protected at all times. The board of the first respondent 

wants to ensure that the transferring members would not be adversely 

affected by the section 14 transfer. The second respondent submitted 

that paragraph 2.3 of PF Directive 6 provides that the board of a fund 

must ensure that a transfer of members to another fund is reasonable 

and equitable. Directive PF 6 was issued by the Registrar pursuant to 

section 33A of the Act and is therefore, legally binding. Section 7C(2) 

of the Act also provides that the board of management must ensure 

that a member is not in a worse off position after his membership is 

transferred to another fund.  The Rules of the first respondent are 

binding to all relevant parties even in the circumstances of a section 14 

transfer.   

   

4.5 The second respondent submitted that although the complainants have 

alleged that they have been frustrated for about two years, it appears 

from the documents provided in support of the complaint that they only 

signed their requests in March 2014.  Following receipt of the requests, 

the matter was dealt with by the RAC to ascertain the reasons which 

led the complainants to desire to transfer out of the first respondent. 

The RAC has reported their findings to the board. The matter would be 

tabled at the next board meeting scheduled for 27 and 28 August 2015. 
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The matter would be considered in accordance with the provisions of 

Rule 10.2 of the Rules of the first respondent and thereafter the 

complainants would be advised accordingly.   

 

Further submissions 

 

4.6 On 7 September 2015, the second respondent submitted that the 

board could not take a decision on the section 14 transfer pending an 

appeal court hearing in the Sasol matter. The ruling may become a 

precedent to this Tribunal in respect of complaints relating to transfers 

out of the first respondent.     

 

4.7 On 2 October 2015, the second respondent submitted that amendment 

5 to the Rules of the first respondent which deals with Rules 10.2.1 to 

10.2.4 outlines the process that the board of the first respondent will 

embark on in the case of a section 14 transfer request. The board 

considers all section 14 transfer issues as a standing item on the 

agenda at their quarterly board meetings.  The second respondent 

attached a list of the member and employer trustees and submitted that 

it does not have their qualifications on record.    Further, that it does not 

have a sub-committee as section 14 transfers are dealt with at board 

level.    

  

Third respondent 

 

4.8 The third respondent submitted that there are no outstanding matters 

affected by it that are preventing the section 14 transfer of the 

complainants from the first respondent.  There appears to be no 

justification for the long delay.  

 

[5] DETERMINATION AND REASONS THEREFOR 
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5.1 The issue to be determined is whether or not the delay in transferring 

the complainant’s benefit from the first respondent to the transferee 

fund is justified. 

 

5.2 The complainants submitted that in April 2013, employees of the third 

respondent decided to transfer their fund credits from the first 

respondent to the transferee fund. The complainants further submitted 

that despite doing everything that is procedurally necessary, the first 

and second respondents failed to transfer their fund credits to the 

transferee fund. On 29 and 30 May 2014, the employees presented 

their request for a section 14 transfer, to the RAC. Officials attempted 

to intimidate the employees into not persisting with their intended 

transfer. Employees of the third respondent made it clear that they 

intended persisting with the section 14 transfer. However, since then 

nothing has been done about the section 14 transfer. Following the 

Local Advisory Committee (“LAC”) meeting held on 30 June 2014, a 

decision was taken to follow lawful means to pursue the section 14 

transfer. The complainants further referred to Rule 3.4 of the Rules of 

the first respondent and submitted that it is not disputed that they have 

been “promoted or transferred to a category of service in which 

membership of the fund in not compulsory” and they have elected to 

become members of another approved fund.   

 

5.3 Rule 3.4 of the Rules of the first respondent reads as follows:  

 

  “Subject to the provision of Rules 2.9.4, a member shall not be permitted to  

 withdraw from the fund while he remains in service, provided that should the 

 member be promoted or transferred to a category of service in which the 

 membership of the fund is not compulsory and then elects to become a 

 member of another approved provident fund or an approved pension fund in 

 which  the member’s employer participates, such member’s membership of 

 the fund shall cease.  
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 The complainants, in light of their positions and the fact that they were 

no longer CEPPWAWU members, decided to transfer from the first 

respondent to the transferee fund. The third respondent is a 

participating employer in the Fundsatwork Umbrella Provident Fund. 

Therefore, the employees can elect to transfer their membership to an 

approved fund in which the employer participates.  

 

5.4 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(see section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]). Rule 

10.2 of the first respondent’s rules as amended with effect from  

1 November 2011, provides for transfers out of the fund and reads as 

follows:- 

  

“10.2.1 Notwithstanding any contrary provision in these Rules, particularly 

Rule 3.4.1, existing Members who wish to transfer out of the Fund 

while still in Service, must make representation to the Trustees, 

through their Local Advisory Committee, in writing. Representation is 

to be made to the Trustees within such a reasonable period as the 

Trustees shall consider appropriate. 

 

10.2.2 The Trustees must ensure that the representation is investigated and 

confirmed prior to the submission of an application to the Registrar 

by conducting a clear and comprehensive communication exercise 

with the Members concerned in terms of Rule 13.1.8, and by 

obtaining the explicit approval of all the transferring Members.   

 

10.2.3 The Fund must be satisfied that a transfer is reasonable and 

equitable and that it accords full recognition to the rights and 

reasonable expectations of the Members.”  

 

5.5 The second respondent submitted that it received the complaint and 

other affected employees’ requests for a transfer to transferee fund in 

March 2014. The request for a section 14 transfer was dealt with by the 

RAC to ascertain the reasons which led the complainants to desire a 
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section 14 transfer.  The RAC reported its findings to the board. The 

matter will be tabled at the next board meeting scheduled for  

27 and 28 August 2015. The matter would be considered in 

accordance with the provisions of Rules 10.2 and thereafter the 

complainants will be advised accordingly.  

 

5.6 The second respondent submitted that section 14 of the Act will only 

become applicable once the board has dealt with the complainant’s 

request in accordance with the Rules. The second respondent 

submitted that section 14(1) of the Act does not regulate the 

relationship between a fund and a member, it deals with the 

amalgamation of business of a fund with a business carried on by 

another person or transfer of the fund’s business from or to the fund.  

Section 14 does not apply in relation to the request by the 

complainants to transfer their membership from the first respondent to 

the transferee fund. This process is regulated by the Rules and section 

14 will only become applicable after the process in the Rules has been 

complied with and the board is satisfied that the Rules have been 

followed. The Rules of the first respondent are binding on itself, its 

board, its members and any participating employer in it. The second 

respondent submitted that the Adjudicator’s assertion that section 14(1) 

of the Act would trump any considerations by a board of management 

of a fund in the reasonableness of the benefits expectations of the 

transferring members and that it is the duty of the Registrar to ensure 

that a transfer is equitable, is not an accurate legal position. It refers to 

the High Court matter of Chemical Industries National Provident Fund v 

Sasol Limited, Sasol Pension Fund, SACWU National Provident Fund 

and Sasol Negotiated Pension Fund, case number 2286/2013.   The 

second respondent further submitted that the Rules of a fund are still 

binding to all relevant parties even in the circumstances of a transfer.  

Upon receipt of the transfer request, the role of the board does not 

become administrative and is significant in that the board must 

implement the provisions of the Rules and ensure that such requests 
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are dealt with in accordance with such Rules. Therefore, the provisions 

of section 14 will only apply once the Rules have been followed and 

implemented. It was held in the aforementioned matter, that there are 

two discrete processes dependent on each other to the extent that 

Rules 10.2.1, 10.2.2 and 10.2.3 govern the transfer of affected 

members from the transferor fund to the transferee fund.  Thus, the 

transfer of assets in terms of Rule 10.2.4 is made subject to 

compliance with the provisions of Rules 10.2.1, 10.2.2 and 10.2.3. 

Further, that the procedure in Rule 10.2.4 which falls within the ambit of 

section 14 of the Act, applies after due compliance with the mandatory 

provisions of Rules 10.2.1, 10.2.2 and 10.2.3.   

 

5.7 On 7 September 2015, the second respondent submitted that the 

board could not take a decision on the section 14 transfer pending an 

appeal court hearing in the Sasol matter.  The ruling may become a 

precedent to this Tribunal in respect of complaints relating to transfers 

out of the first respondent.  On 2 October 2015, the second respondent 

submitted that amendment 5 to the Rules of the first respondent which 

deals with Rules 10.2.1 to 10.2.4 outlines the process that the board of 

the first respondent will embark on in the case of a section 14 transfer 

request. The board considers all section 14 transfer issues as a 

standing item on the agenda at its quarterly board meetings.  The 

second respondent attached a list of the member and employer 

trustees and submitted that it does not have their qualifications on 

record. Further, that it does not have a sub-committee as section 14 

transfers are dealt with at board level.    

 

5.8 In matter of Sasol Limited v Chemical Industries National Provident 

Fund (20162/2014 [2015] ZASCA 113 (7 September 2015), the court 

dealt with the transfer of membership in terms of section 14 of the Act. 

In paragraph 13 of the judgment, the court held that the trustees of a 

fund are bound to observe and implement the rules of the fund.  Their 

powers and responsibilities and the rights and obligations of members 
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and participating employers are governed by the rules, applicable 

legislation and the common law. Rule 10.2.1 of the Rules of the first 

respondent aforementioned, provides for members who wish to 

transfer out of the fund while still in service to make representation to 

the board.  Further, Rule 10.2.2 provides for the board to ensure that 

the representation is investigated and confirmed prior to the 

submissions of an application to the Registrar by conducting a clear 

and comprehensive communion exercise with the members 

concentred. Rules 10.2.3 provides that the first respondent should be 

satisfied that the transfer is reasonable and equitable, then subject to 

Rules 10.2.1, 10.2.2 and 10.2.3, the board  shall transfer the members 

fund credits in terms of section 14 of the Act. The court held that  Rule 

10.2.1 requires “representation” to be made to the Local Advisory 

Committee. However, the purpose of this Rule is to identify those 

members wishing to transfer so that the board can confirm this and 

obtain their explicit consent after a communication exercise has been 

conducted. The court held that Rule 10.2.2 clearly envisages that the 

board oversee the process, all that is required in substance is that the 

board ensure that the representations are “investigated and confirmed” 

and that the “explicit approval” of all the transferring members is 

obtained. In this matter, the communication exercise required by Rule 

10.2.2 went a long way and it was held that a relatively limited process 

may be necessary and it would be most unfortunate if further undue 

delay took place when members have been wishing to transfer since 

prior to August 2012.  The court held that the respondent spoke of 

needing to be satisfied on a number of matters and recorded a belief 

that it was of the view that the transfer would be prejudicial to some 

members.  The court held that this can hardly be construed as conduct 

consistent with being satisfied that the transfers are reasonable and 

equitable and that they give expression to the rights and reasonable 

expectations of the members concerned as the rules requires. 

However, no tacit decision was taken.  
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5.9 Considering the aforementioned judgment, it is clear that the 

complainants made representations to the Local Advisory Committee in 

terms of the Rules on 29 and 30 May 2014. Thus Rule 10.2.1 has been 

complied with. The board should ensure that the representation is 

investigated and conduct a clear and comprehensive exercise with the 

members.  In the appeal matter, the court held that all that is required 

is that the board ensure that the representations are “investigated and 

confirmed” and that the “explicit approval” of all the transferring 

members is obtained. In this instance, it is common cause between the 

parties that the complainant’s explicit approval has been obtained. Rule 

10.2.3 requires that the first respondent must be satisfied that a 

transfer is reasonable and equitable. In order for the complainants to 

be fairly treated they need to know and appreciate beforehand what the 

board of the first respondent considers as reasonable and equitable for 

a transfer to the transferee fund to be approved.  Therefore, the board 

of the first respondent must publish or cause to be published and 

communicate the detailed requirements and considerations for the 

transfer to be deemed equitable and reasonable in terms of Rule 

10.2.3. However, the first respondent is delaying the process by not 

making a tacit decision as the complainants have been wishing to 

transfer since 2014. Thus, it is clear that the second respondent is 

delaying the section 14 transfer process as the request was received in 

May 2014 and the first respondent could not finalise the matter after 

numerous board meetings were held. Therefore, the first respondent is 

not acting in the best interest of the complainant.  

 

5.10 Numerous determinations indicating this problem were referred to the 

Registrar, requesting her urgent intervention as this conduct amounts 

to maladministration.  However, she failed to remedy the situation.  It is 

clear from the Sasol appeal matter that Rules of the first respondent 

should be complied with. However, the board of the first respondent is 

delaying the applications. Therefore, the complainants and the third 

respondent should submit an appeal to the Appeal Board of the 



 

 

14 

Financial Services Board as the Registrar has clearly registered a Rule 

that is unreasonably untenable, vague and ambiguous in violation of 

the Act. The numerous referrals were intended for the Registrar to 

remedy the situation by either deregistering the rule or requiring or 

requiring of the board of the first respondent to publish or cause to be 

published such detailed processes and procedures that would result in 

participating employers and members being aware of all requirements 

instead of being left to the mercy of the first respondent’s board. 

Therefore, the complainants should make a representation to the 

Registrar in order to have the Rule 10 of the Rules of the first 

respondent amended.  

 

5.11 The complainants should note that within thirty days of becoming 

aware of, or ought to have become aware of a decision of the 

Registrar, they may lodge an appeal with the Appeal Board of the 

Financial Services Board (“FSB”).  The Appeal Board came into 

existence in by virtue of section 26 of the Financial Services Board Act 

No 97 of 1990.  The Appeal Board is an independent tribunal 

comprising members who are neither employees of the FSB nor active 

participants in the financial services industry. If the Appellants fail to 

note an appeal within the stipulated period, they must apply for 

condonation by providing a written explanation for such failure together 

with the Notice of Appeal.     

 

[6] ORDER 

 

6.1  In the result, the order of this Tribunal is as follows:- 

 

6.1.1  The complainant and the third respondent are directed to make 

representation to the Registrar, to have Rule 10 of the Rules of 

the first respondent amended to provide that upon receipt of a 

section 14 transfer application, the first respondent should 
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complete and submit same to the Registrar without any further 

delay.  

 

 

DATED AT PRETORIA ON THIS 12TH DAY OF OCTOBER 2015 

 

 

 

 

_____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

Section 30M Filing: High Court  

Parties unrepresented         


